
 

Case No. 11-50486 

________________________________________________ 
 

In the United States Court of Appeals 

for the Fifth Circuit 

________________________________________________ 

 

MEDINA VALLEY INDEPENDENT SCHOOL DISTRICT, 

 

Defendant-Appellant, 
v. 

 

CHRISTA SCHULTZ and DANNY SCHULTZ, both Individually and as 

Parents and Guardians of Minor Child, C.S., a Student in the Medina 

Valley Independent School District; C.S. a Minor, Individually, by his 

Next Friends CHRISTINA SCHULTZ and DANNY SCHULTZ; and 

TREVOR SCHULTZ Individually, 

 

Plaintiff-Appellees 
____________________________________________________ 

 

On Appeal from the United States District Court  

for the Western District of Texas, San Antonio Division 

_____________________________________________________ 
 

ANGELA HILDENBRAND’S OPPOSED EMERGENCY MOTION  

FOR INTERVENTION AND REQUEST FOR RELIEF FROM 

TEMPORARY RESTRAINING ORDER  

AND PRELIMINARY INJUNCTION 
_____________________________________________________ 

 

Kelly J. Shackelford 

Jeffrey C. Mateer 

Hiram S. Sasser, III 

Erin E. Leu 

LIBERTY INSTITUTE 

2001 W. Plano Pkwy, Suite 1600 

Plano, Texas 75075 

Tel. (972) 941-4444 

Fax (972) 941-4457 

ATTORNEYS FOR INTERVENOR 

ANGELA HILDENBRAND 



ii 
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Opposed Emergency Motion for Intervention and  

Request for Relief from Temporary Restraining Order  

and Preliminary Injunction 

 

Pursuant to Rules 8, 27 and 28 of the Federal Rules of Appellate Procedure, 

Intervenor Angela Hildenbrand, valedictorian of the Medina Valley High School 

Class of 2011, respectfully moves for emergency leave to intervene and requests 

relief from the District Court‘s Temporary Restraining Order and Preliminary 

Injunction for the following reasons: 

(1) Intervention is proper at the appellate level. This Court has discretion to 

permit intervention at the appellate stage of a proceeding. Seguros Tepeyac, S.A., 

Compania Mexicana de Seguros Generales v. Bostrom, 360 F.3d 154, 155 (5th Cir. 

1966) (per curiam). Permitting this intervention will avoid duplication of 

proceedings, obtain just results with a minimum of technical requirements, insure 

fairness to the intervenor, and will not delay or complicate appellate procedures. 

Auto Workers v. Scofield, 382 U.S. 205 (1965). 

(2) Ms. Hildenbrand is seeking to intervene and request relief from the 

District Court‘s granting of a temporary restraining order and preliminary 

injunction  regulating the religious viewpoint of Ms. Hildenbrand‘s valedictorian 

speech. The graduation at which Ms. Hildenbrand is speaking is on Saturday, June 

4, 2011.  Thus, to avoid irreparable harm to Ms. Hildenbrand, this Opposed 

Emergency Motion for Intervention and Request for Relief from Temporary 
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Restraining Order and Preliminary Injunction should be ruled upon prior to that 

date. If this motion is not granted, Ms. Hildenbrand will be unable to defend her 

constitutionally-protected speech. 

(3) Ms. Hildenbrand did not participate in the proceedings at the District 

Court and her interests were not adequately represented during that proceeding.  

She desires to deliver an address that is uncensored from a religious viewpoint and 

to be permitted to pray during her address. 

(4) The District Court‘s censorship of her words prior to their utterance is an 

unconstitutional prior restraint on speech. The speech enjoined by the District 

Court is protected by the First Amendment‘s Speech and Free Exercise Clauses. 

There is no justification to support the order‘s prior restraint. 

(5) The District Court‘s order banning some religious words while allowing 

others forces Medina Valley ISD to engage in unconstitutional viewpoint 

discrimination against a citizen-speaker in a limited public forum.  

(6) Ms. Hildenbrand requests that the District Court‘s Temporary 

Restraining Order and Preliminary Injunction be stayed, modified or dissolved in 

order that her address at the graduation ceremonies on Saturday, June 4, 2011 may 

include words on otherwise permissible subjects from a religious viewpoint and 

that she be permitted to pray and speak the words ―Lord,‖ ―in the name of Jesus,‖ 

and ―Amen.‖ 
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(7) Based upon the facts asserted in this Motion and the Affidavit of Angela 

Hildenbrand, attached hereto as Exhibit ―A,‖ the undersigned counsel certifies that 

the facts supporting emergency consideration of this motion are true and 

complete. 

STATEMENT OF FACTS
1
 

 

Intervenor Angela Hildenbrand is currently a graduating senior at Medina 

Valley High School.  Based upon merit, she earned the title Valedictorian of the 

graduating class of 2011 at Medina Valley High School.  As a result of being the 

Class of 2011 valedictorian, she will give an address at the graduation ceremonies 

on Saturday, June 4, 2011.  Ms. Hildenbrand intends that her graduation address 

include words on permissible subjects from a religious viewpoint.  During her 

address, based upon her sincerely held religious beliefs, she desires to pray and 

speak the words ―Lord,‖ ―in the name of Jesus,‖ and ―Amen.‖  She also intends to 

make clear that her words are in her personal capacity as a citizen and of her own 

choosing; her school has neither sanctioned nor condoned them. 

On June 1, 2011, however, Chief U.S. District Judge Fred Biery issued a 

Temporary Restraining Order (Exhibit B) and later an Amended Temporary 

Restraining Order and Preliminary Injunction (Exhibit C) against the Medina 

                                                 
1
 In support of this Emergency Motion for Intervention and Request for Relief from Temporary 

Restraining Order and Preliminary Injunction, Intervenor Angela Hildenbrand submits the 

Affidavit of Angela Hildenbrand, which is attached hereto and incorporated herein as Exhibit 

―A.‖   
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Valley Independent School District prohibiting students speaking at the graduation 

ceremony such as Ms. Hildenbrand from offering a prayer or ending her remarks 

with ―Amen‖ or ―in the name of Jesus.‖
2
 The Order applies to Ms. Hildenbrand 

because she is a ―person[] scheduled to speak during the graduation ceremony‖ and 

is banned from saying ―amen‖ or ―in Jesus‘ name.‖  Order at 3 (Exhibit C).   

ARGUMENT 
 

I. The Court’s censorship of words prior to their utterance is an 

unconstitutional prior restraint on speech. 

 

Prior restraint of speech is ―the essence of censorship,‖ and simply will not 

be countenanced by the Constitution absent very ―exceptional‖ circumstances 

nowhere present in this case.  Near v. Minn., 283 U.S. 697, 713, 716 (1931) 

(reversing a judicial injunction against publication of ―malicious, scandalous, and 

defamatory‖ articles).  As the Supreme Court explained, ―[p]rior restraints on 

speech are the most serious and least tolerable infringement on First Amendment 

rights. …  If it can be said that a threat of criminal or civil sanctions after 

publication ‗chills‘ speech, prior restraint ‗freezes‘ it at least for the time.‖ 

 Nebraska Press Ass’n v. Stuart, 427 U.S. 539, 559 (1976) (unanimously invaliding 

a judicial gag order); see also United States v. McKenzie, 697 F.2d 1225, 1227 (5th 

Cir. 1983) (invalidating judicial gag order as ―a prior restraint that bears a heavy 

                                                 
2
 Copies of the District Court‘s Order on Plaintiffs‘ Motion for  Temporary Restraining Order 

and Preliminary Injunction and Amended Order on Plaintiffs‘ Motion for Temporary Restraining 

Order and Preliminary Injunction (the ―Order‖) are attached hereto as Exhibit ―B‖ and ―C,‖ 

respectively. 
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presumption against its constitutional validity‖).  Accordingly, the Court was 

unanimous in concluding that any prior restraint of speech bears ―a heavy 

presumption against its constitutional validity‖ and the proponent of a prior 

restriction on speech ―carries a heavy burden of showing justification for the 

imposition of such a restraint.‖  New York Times Co. v. United States, 403 U.S. 

713, 714 (1971) (per curiam) (reversing Second Circuit injunction against 

publishing the Pentagon Papers); see also Org. for a Better Austin v. Keefe, 402 

U.S. 415, 419 (1971) (same; vacating injunction prohibiting pamphleteering by 

organization).   

This is just as true when the attempt to censor speech is the result of a 

judicial injunction.  Bernard v. Gulf Oil Co., 619 F.2d 459, 468 n.10 (5th Cir. 

1980) (―The same danger exists with respect to judicial restrictions on free speech 

…‖).  Indeed, essentially all of the Court‘s landmark cases establishing the strong 

constitutional aversion to prior censorship of speech have struck down judicial 

injunctions like the one here at issue. See, e.g., Near, 283 U.S. at 713; New York 

Times Co., 403 U.S. at 714; Keefe, 402 U.S. 419; Nebraska Press Ass’n , 427 U.S. 

at 559.   

As the Fifth Circuit long ago recognized, ―no government may impose a 

prior restraint unless it has shown, at the very least, that the particular speech it is 

attempting to suppress is overwhelmingly likely to fall outside the protection of the 
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first amendment.‖ Int’l Soc. for Krishna Consciousness v. Eaves, 601 F.2d 809, 

832-33 (5th Cir. 1979).  The speech enjoined by the district court here—private 

prayer—is doubly protected by the First Amendment‘s Speech and Free Exercise 

Clauses.  There is no justification—much less the extremely high justification 

needed—to support the order‘s prior restraint. 

II. The Court’s order banning some religious words while allowing 

others forces Medina Valley ISD to engage in unconstitutional 

viewpoint discrimination against a citizen-speaker in a limited public 

forum. 

 

Texas law expressly provides school districts with the authority to create 

limited public forums during graduation ceremonies. See Tex. Educ. Code 25.156 

(2010).
3
  Medina Valley ISD policy FNA (local)

4
 provides the Valedictorian a 

limited public forum in which to express whatever sentiments he or she personally 

chooses.
5
  See Exhibit E, p. 4.  The District‘s policy further states the District 

―shall not discriminate against the student based on a religious viewpoint on an 

otherwise permissible subject.‖  See Exhibit E, p. 4.  The District expressly does 

not prohibit religious viewpoints presumably because ―the government violates the 

                                                 
3
 A copy of this Texas statute is attached hereto as Exhibit ―D.‖ 

 
4
 A copy of the school district‘s policy is attached hereto as Exhibit ―E.‖ 

 
5
 There are some content-based restrictions in the policy appearing to derive their origin from 

Supreme Court cases such as Bethel Sch. Dist. v. Fraser, 478 U.S. 675 (1986) and Morse v. 

Frederick, 551 U.S. 393 (2007) that are wholly inapplicable to Ms. Hildenbrand‘s intended 

remarks and not the subject of the Order. 
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First Amendment when it denies access to a speaker solely to suppress the point of 

view he espouses on an otherwise includible subject.‖ Cornelius v. NAACP Legal 

Def. & Educ. Fund, 473 U.S. 788, 806 (1985).
6
   

   It is a bedrock principle of constitutional law that such viewpoint 

discrimination is unlawful.  See Rosenberger v. Rector & Visitors of the Univ. of 

Va., 515 U.S. 819, 828 (1995) (―It is axiomatic that the government may not 

regulate speech based on its substantive content or the message it conveys.‖); 

Police Dep’t. of Chicago v. Mosley, 408 U.S. 92, 95 (1972) (―[A]bove all else, the 

First Amendment means that government has no power to restrict expression 

because of its message, its ideas, its subject matter, or its content.‖). Moreover, 

Supreme Court ―precedent establishes that private religious speech, far from being 

a First Amendment orphan, is as fully protected under the Free Speech Clause as 

secular private expression.‖ Capitol Square Review & Advisory Bd. v. Pinette, 515 

U.S. 753, 760 (1995). 

The Court is forbidden from ordering the government to parse the content of 

Ms. Hildenbrand‘s message and prohibit her from speaking any message deemed a 

                                                 
6
 While viewpoint discrimination is prohibited in a limited public forum, forum analysis in this 

situation is unnecessary because ―viewpoint discrimination is a clearly established violation of 

the First Amendment in any forum.‖ Chiu v. Plano Indep. Sch. Dist., 260 F.3d 330, 350–51 (5th 

Cir. 2001); Hobbs v. Hawkins, 968 F.2d 471, 481 (5th Cir. 1992) (viewpoint discrimination 

―violates the First Amendment regardless of the forum‘s classification‖). 
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prayer while allowing the expression of other viewpoints.
7
  There is no legal 

distinction between the religious expression that the Order appears to allow and 

prayer.  See Good News Club v. Milford Cent. Sch. Dist., 533 U.S. 98, 109, 110 

(2001) (―The only apparent difference between the activity of Lamb‘s Chapel and 

the activities of Good news Club is that the Club chooses to teach moral lessons 

from a Christian perspective through live storytelling and prayer, whereas Lamb‘s 

Chapel taught lessons through films. This distinction is inconsequential. Both 

modes of speech use a religious viewpoint. Thus, the exclusion of the Good News 

Club's activities, like the exclusion of Lamb's Chapel's films, constitutes 

unconstitutional viewpoint discrimination.‖). 

The District Court‘s Order allows some religious speech while banning other 

religious speech. Order at 3 (Exhibit C).  This too is inconsequential.  See 

Rosenberger, 515 U.S. at 832 (―There is no indication in the opinion of the Court 

[Lamb’s Chapel] …that the exclusion or inclusion of other religious or 

antireligious voices from that forum had any bearing on its decision.‖); Lamb’s 

Chapel v. Ctr. Moriches Union Free Sch. Dist., 508 U.S. 384 (1993).   

Ms. Hildenbrand intends to convey a religious viewpoint message using 

words that convey a permissible message from a religious viewpoint.  She intends 

                                                 
7
 To the extent that Plaintiffs-Appellees rely on any prior cases involving student speakers 

praying at graduation ceremonies, these cases are inapplicable in the unique situation as here 

where the school district designated by policy a designated public forum.  As such, this case is 

more akin to Doe v. School District of the City of Norfolk, 340 F.3d 605 (8
th

 Cir. 2003). 



9 

to use words that convey a prayer by adding ―Lord‖ and ―Amen.‖  Such speech is 

protected speech from a religious viewpoint according to Good News Club.  It is of 

no moment that some religious speech is allowed by the Order and some is banned.  

Such censorship is unlawful under Rosenberger. 

Allowing Ms. Hildenbrand to use the words ―Lord‖ and ―amen‖ will not 

give rise to any legitimate Establishment Clause concerns.
8
  The ―proposition that 

schools do not endorse everything they fail to censor is not complicated.‖  Board of 

Ed. v. Mergens, 496 U.S. 226, 250 (1990).  Quite simply, Ms. Hildenbrand‘s 

speech is not government speech and thus is not subject to the Establishment 

Clause.  She is choosing her own words.  She was chosen to speak not because of 

what she intends to say, but because she earned the highest grade point average in 

her class over the course of her high school years.  She intends to commence her 

speech by indicating that the words she intends to express are her own and are not 

condoned or sanctioned by the school. 

It is [f]ar better to teach [students] about the first amendment, 

about the difference between private and public action, about why we 

tolerate divergent views…The school‘s proper response is to educate 

the audience rather than squelch the speaker.  Schools may explain 

that they do not endorse speech by permitting it.  If pupils do not 

comprehend so simple a lesson, then one wonders whether the [] 

schools can teach anything at all.  Free speech, free exercise, and the 

                                                 
8
 In no case addressed by the Supreme Court has it been found that fear of an Establishment 

Clause violation justifies religious viewpoint discrimination. In each case presented before the 

Court, it held such viewpoint discrimination unnecessary and unlawful. E.g., Rosenberger, 515 

U.S. at 842-46; Lamb's Chapel, 508 U.S. at 394-97; Widmar, 454 U.S. at 270-75. Unwarranted 

fear of an Establishment Clause violation cannot excuse suppressing protected religious speech. 
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ban on establishment are quite compatible when the government 

remains neutral and educates the public about the reasons.  

  

Hills v. Scottsdale Unified Sch. Dist., 329 F.3d 1044, 1055 (9
th
 Cir. 2003) (quoting 

Hedges v. Wauconda Cmty. Unit Sch. Dist. No. 118, 9 F.3d 1295, 1299-1300 (7
th
 

Cir. 1993)).  It is not proper for a Court to order a prior restraint on speech and 

order the government to engage in viewpoint discrimination against a private 

speaker in a limited public forum when a disclaimer satisfactorily resolves any 

perceived issues. 
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 CONCLUSION 

 For the forgoing reasons, Angela Hildenbrand requests her Opposed 

Emergency Motion for Intervention and Request for Relief from Temporary 

Restraining Order and Preliminary Injunction be granted.  Specifically, Angela 

Hildenbrand requests that the District Court‘s Temporary Restraining Order and 

Preliminary Injunction  be stayed, modified or dissolved in order that her address 

at the graduation ceremonies on Saturday, June 4, 2011 may include words on 

otherwise permissible subjects from a religious viewpoint and that she be permitted 

to pray and speak the words ―Lord,‖ ―in the name of Jesus,‖ and ―Amen.‖ 

 

Respectfully submitted, 

/s/  Kelly J. Shackelford 

Kelly J. Shackelford 

Jeffrey C. Mateer 

Hiram S. Sasser, III 

Erin E. Leu 

LIBERTY INSTITUTE 

2001 W. Plano Pkwy, Suite 1600 

Plano, Texas 75075 

Tel. (972) 941-4444 

Fax (972) 941-4457 

 

ATTORNEYS FOR INTERVENOR 

ANGELA HILDENBRAND 
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CERTIFICATE OF SERVICE 
 

 Pursuant to instructions from the Court by Mary Stewart, I hereby certify 

that on June 2, 2011, I emailed this motion to Mary Stewart at the Court, and 

served this motion via email on all counsel of record noted below: 

cwood@sa.wabsa.com 

Donald Craig Wood 

100 N.E. Loop 410 - Suite 900 

P.O. Box 460606 

San Antonio, TX 78216 

 

luchenitser@au.org 

Alexander Joseph Luchenitser 

1301 K Street, NW, Suite 850, East Tower  

Washington, DC 20005 

 

khan@au.org 

Ayesha Khan 

1301 K Street, NW, Suite 850, East Tower 

Washington, DC 20005 

 

donflanery@hotmail.com 

Donald H. Flanary, III 

310 S. St. Mary‘s Street, 29
th
 Floor 

San Antonio, TX 78205-4605 

 

 

/s/ Hiram S. Sasser 
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CONFERENCE 
 

 This is to certify that on June 1, 2011, I conferred with Ayesha Khan, 

counsel for Plaintiffs-Appellees, regarding this motion by email. Ms. Kahn stated 

that Appellees oppose the motion. On that date, I also conferred with Elena Serna, 

counsel for Defendant-Appellant, regarding the merits of this motion by email, and 

she stated that Defendant-Appellant does not oppose the motion. On June 2, 2011, 

I conferred telephonically with Ms. Khan regarding the merits of this motion and 

she stated Appellees oppose the motion.  

 

/s/ Hiram S. Sasser 

 

 

 

 

 


